COVID-19 Support: 24.03.20

As the number of confirmed cases in Northern Ireland increase and both the UK government and NI Assembly
escalate preventative measures, ASM has been taking various queries from their clients in respect of their
obligations to their workforce.
A summary of the information currently available to us at this time in relation to staff obligations is set out
below, in the following sections:
I

Statutory Sick Pay

II

Employee Circumstances

III

Coronavirus Job Retention Fund :
-

What has been released to date?
Will there be an additional cost to the employer?
Furloughed employees: legal status

IV

Coronavirus Job Retention Fund: Practical Guidance

V

Redundancies and notice pay

Note that information should be used as guidance only and you should take specific legal advice on your
individual circumstances.

I STATUTORY SICK PAY
General legislation

To be eligible for statutory sick pay (“SSP”), an employee must be “incapable” of work, as defined in the
Statutory Sick Pay (General) Regulations (Northern Ireland) 1982. The Regulations allow authorised
persons to issue a certificate to exclude an employee from work, on the grounds that they are under
medical observation in relation to being a carrier of, or having been in contact with, an infectious disease.
The Regulations also allow medical practitioners to certify absence “for precautionary or convalescent
reasons”.

Emergency legislation

Emergency legislation has been passed to make it expressly clear that an employee undergoing selfisolation due to Coronavirus is incapable for work and will be eligible for SSP.
This means that an employee who has been given notice that they should self-isolate by a medical
practitioner or other authorised person should be treated as on sick leave and will be entitled to
statutory sick pay and any enhanced entitlement under your internal procedures.
th

SSP under these conditions is a temporary measure and will expire on 12 November 2020.
Government support

HMRC has also brought forward legislation to provide that employers can reclaim SSP paid for sickness
absence due to COVID-19. This refund will cover up to 2 weeks’ SSP per eligible employee.
The support is eligible for UK based businesses that are small or medium-sized and employ fewer than
250 employees as of 28th February 2020.

Weekly rate

SSP is currently £94.25 per week and will rise to £95.85 from 1 April 2020.

Claim periods

Normally SPP commences on the day 4 of an employee’s absence from work, however HMRC is
legislating SSP to be paid from day 1 for an absence from work due to sickness or need to stay at home
th
due to COVID-19. Once the legislation has been passed, this will apply retrospectively from 13 March.

st

Employees are entitled to up to 28 weeks of SSP.
Certifying absence

Employees should self-certify for the first week and submit medical certification to cover any period of
absence thereafter. After 7 days, employers may use their discretion around the need for medical
evidence if an employee is staying at home. In their official guidance, the Government “strongly suggest
that employers use their discretion around the need for medical evidence for a period of absence where
an employee is advised to self-isolate due to suspected COVID-19.”
If evidence is required to cover self-isolation or household isolation beyond the first 7 days of absence
then employees can get an isolation note from NHS 111 online or from the NHS website.
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II EMPLOYEE CIRCUMSTANCES
Employees who do not
want to attend work

Employees may not want to attend work because they are concerned about being infected. As an
employer, you have a duty to protect your employees’ health and safety and should listen to their
concerns. If the concerns are genuine, you should try and resolve them.
It may be possible to offer home working or arrange a period of annual or unpaid leave. Ultimately,
refusing to attend work can be a disciplinary offence, but any eventual dismissal must be within the
range of reasonable responses available to you in the circumstances, which could be problematic. You
should take specific advice on how to proceed.

Employee is displaying
symptoms / in a
vulnerable group /
returned from high risk
country / in contact with
confirmed case or
someone displaying
symptoms

Under the new HMRC emergency legislation SSP is available under the
following conditions in relation to Covid-19:
o

o

o

If an employee is displaying coronavirus symptoms, and is self-isolating on
the basis of medical advice from their GP, Public Health Agency and/or NHS
111, and because of that isolation is unable to work, then the government
has confirmed that the employee will be entitled to SSP;
If an employee is in a vulnerable group, has returned from high risk country
or been in contact with a confirmed case or person displaying symptoms,
they should stay home or be sent home and will also be entitled to SSP; or
If an employee is in the same household as someone who is displaying symptoms, they should stay home for 14
days and will be entitled to SSP.

Employees with care
responsibilities

If an Employee cannot attend work because of caring responsibilities, e.g. caring for an affected
dependant, the school is closed, this should be dealt with in accordance with the usual policy for time off
for dependents in the first instance. Annual leave may be taken for longer periods, and there is the right
for parental leave if it is longer (unpaid).

Working from home

Employees who are not sick, and who are not being treated as on sick leave, could be asked to work from
home if this is possible. If an employee is working from home, they should receive their usual pay. You
may need to take additional measures to address issues around health & safety, company equipment,
working time, data security and confidentiality which arise due to home-working.
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III CORONAVIRUS JOB RETENTION SCHEME
What has been released to date on the Scheme?
Overview

Under the Coronavirus Job Retention Scheme (“the Scheme”), all UK employers will be able to access
support to continue paying part of their employees’ salary for those employees that would otherwise
have been laid off during this crisis. These workers will be designated as ‘furloughed workers’.

What is a furloughed
worker mean?

A furloughed worker is an employee who continues to be employed by their employer but does not
undertake work for the employer while they are furloughed. This will likely include carrying out minor
tasks such as answering calls or emails.
Based on the detail released to date, it would appear that there is no support in the scenario where it
has been agreed that an employee will work from home, work reduced hours and be paid pro-rata.
Any such arrangement already in place may need to be revisited as no employee is likely to be happy
working from home on reduced hours and pay when they could be designated as a furloughed
worker, undertake no work and receive up to 80% of their wages.
However there does appear to be a great deal of unfairness in this scenario therefore HMRC may
review the terms of the Scheme.

What will the grant
cover?

The Scheme will cover 80% of ‘furloughed workers wage’ costs, up to a cap of £2,500 per month. It is
unclear how the “wage cost” will be calculated or what it will consist of:
o
o
o

is this based on contracted hours/salary or average hours/salary over a specific period of time;
is employer’s NIC included; and
are other benefits included.

There is speculation that that the wage cost will be based on payslips for the 3 months ended
February, however this has not been officially confirmed.
Does the employer
have to “top up” salary
costs?

Employers can top up salaries further if they choose to, but are not required to.
A key concern is whether employers will have to pay employer’s NIC or pension contribution on the
grant, discussed below.

What period can be
claimed?

The Scheme will be back dated to 1st March 2020 and open for at least 3 months but will be extended
if required.

What employees can
claim
under
the
Scheme?

The Scheme will be available for all employees currently paid via PAYE and we understand it will
include a mechanism to address the position of zero hours workers and other employees who may
not be entitled to receive standard rates of pay.

When will employers
begin receiving grant?

The first grants should be paid out before the end of April.
Businesses may need to fund the gap between payment of wages and receipt of the grant. if your
business needs short term cash flow support, you may be eligible for the Coronavirus Business
Interruption Loan Fund.

Can employees claim
any other benefits?

If employees’ salaries are reduced as a result of these changes, they may be eligible for support
through the welfare system, including Universal Credit.

What happens if a
furloughed worker is
sick?

It is unclear whether furloughed workers will receive SSP instead of the Scheme grant in the event
they are sick during the furloughed period.

What businesses are
eligible?

All UK employers are eligible no matter the sector, size or business.

Is there any conditions
surrounding the grant?

No conditions have been released in respect of the grant however it is unlikely that HMRC will release
the grant with no conditions attached.
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What has been released to date on the Scheme?
How to claim:

Businesses will need to:
o

o

designate affected employees as ‘furloughed workers,’ and notify their employees of this change changing the status of employees remains subject to existing employment law and, depending on the
employment contract, may be subject to negotiation; and
submit information to HMRC about the employees that have been furloughed and their earnings through
a new online portal (HMRC will set out further details on the information required).

Availability

Limited detail is available on the Scheme to date. HMRC has advised that it will update the “Covid-19”
gov.co.uk link below when any further information is released.
Furthermore, HMRC will open their telephone lines for clarification on the support measures on
Monday 30th March.
HMRC is working urgently to set up a system for reimbursement.

Further detail

The only available information on the Coronavirus Job Retention Scheme is on the www.gov.uk
weblink:
https://www.gov.uk/government/publications/guidance-to-employers-and-businesses-about-covid19/covid-19-support-for-businesses

Will there be any additional cost to the employer?
How will the grant be
treated?

The term “furloughed” is not defined in UK employment legislation, and as noted above, it is unclear
whether the grant will be processed as “pay” and therefore be subject to PAYE, including employers
NIC and pension contribution.
It appears the government is keen to ensure that the grant flows into employees’ hands without
impacting the cash flows of businesses which are already financial struggling with the impact of the
current coronavirus pandemic.
Ideally the grant would not be subject to payroll tax, NIC contribution, employer contributions and
other benefits. It is anticipated furloughed employees will be deemed as taking a leave of absence,
and therefore they would be unpaid during this period.
However note that in many countries, where the status of furloughed workers is already established
some benefits like health and life cover do continue while an employee is furloughed.

Budgeting
additional costs

for

Given the lack of clarify surrounding the treatment of the grant it would be advisable for employers
to cost out how much they will have to contribute towards the Scheme in the event that employers’
NIC, pension contribution and other benefits are payable.
HMRC, would likely grant a time to pay arrangement if employers have to pick up the tab for these
additional costs.

Evaluating your options

In the event that employer contributions are required, in terms of employers NIC, pension
contribution and other benefits, in some circumstance the only viable financial and operational
option for an employer may be to consider redundancy as an option.
In preparation of full details of the Scheme being released, some employers may wish to compare:
o
o

their cost estimates if employers NIC and/or pension contributions will need to honoured on the grant;
the estimated cost of making employees redundant and paying their notice pay.

However many employers will likely consider that this additional cost comparison is outweighed by
the wider issues people are facing and the financial cushion provided by the Scheme.
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Furloughed workers – legal status
The Scheme does not
create the legal right to
place employees on
furlough leave

As stated above, there is no definition of a furloughed worker in UK employment legislation.
The government has been clear that this announcement does not create a legal right to place
employees on furlough leave. An employee’s status will be subject to employment law, and what is
set out in their contract of employment.
The government’s guidance notes “changing the status of employees’ remains subject to existing
employment law and, depending on the employment contract, may be subject to negotiation”.

Is there a “lay-off”
clause in employees’
contracts?

Laying off employees with no pay or limited pay over a short period, can generally only be done if an
appropriate clause is incorporated into employees’ contracts. If the employer does not have the
contractual right, the employer may face claims for breach of contract, unlawful deductions and
constructive unfair dismissal if there is any attempt to impose lay-offs without consent.
In some cases a subsequent agreement authorising lay-offs may be concluded between the employer
and employees or any recognised union. Employees may agree to temporary lay-offs, or a period of
unpaid leave, if they appreciate the difficulty faced by the business and feel the alternative would be
the risk of redundancy dismissals.

If there is a clause for
unpaid lay-off

If there is a contractual right to lay off employees in contracts, employers are in a stronger position to
designate employers as “furloughed”, as employees will welcome the Scheme’s assistance in
comparison with the employers’ contractual ability to lay off staff

If there is no clause for
unpaid lay-offs

As noted above, employers can take steps to implement changes to employee contracts in relation to
unpaid lay-offs. If employment contracts are not updated to provide for unpaid lay-offs, employers
will likely require employee consent to be designated as “furloughed”.
If employers are not “topping up” employees’ wages, employers may face legal challenges if they
cannot obtain employee consent. However given the on-going risks of Covid-19, coupled with the
closure of non-essential businesses and schools/crèches, it is unlikely that employees will challenge
being designated as a furloughed worker and availing of the Scheme.

What if an employee
refuses

In the event that an individual does not consent to being classified as a furloughed worker, employers
should weigh up whether it is better (and possible) to impose it anyway, so they can avail of the 80%
contribution.
Employers could also consider making employees redundant, subject to fair redundancy processes
and selection. Further detail on redundancies is set out at Section V.

Choosing employees

If it is the employers’ intention to retain some of their workforce then they will need to ensure that
the selection process is undertaken in a fair way and not discriminate against any individuals or
groups.

Can I furlough workers
now?

In the absence of full guidance on how the Scheme will work, it may be prudent to wait before taking
action to place employees on furlough now. However, it should be acknowledged that employees are
in a difficult position with regard to the security of their jobs and may welcome some communication
about what is happening.
We have created a template letter for employers to send to staff and individual employees in respect
of being designed furloughed, get in touch for a copy.

COVID-19

COVID-19 Support: 24.03.20

IV CORONAVIRUS JOB RETENTION SCHEME : PRACTICAL GUIDANCE
Step by step process
Although clear guidance has not been provided by HMRC in respect of the Coronavirus Job Retention Scheme, we have set
out below the anticipated key steps that employers must follow when implementing the Scheme. Note, that these steps
have been developed on the back of number of assumptions, which will be subject to change following the release of
further detail on the Scheme.
The steps can be split into three stages, as follows:

Stage One – Consideration & Affordability
Step One

Identify those employees ‘at risk’ and earmarked for lay-off.
There are currently no guidelines regarding selection for Furlough leave and if a business has not been
closed through Government measures then it would be sensible
to adopt a selection criteria similar to that when selecting for
redundancy. This should be based on objective criteria such as
business specific skills, productivity, training, appraisal records,
etc.
You always have to be careful of discrimination, but there may be some parents or carers who would
welcome furlough leave due to caring for children or others they have responsibility for.

Step Two

Establish base pay that qualifies for 80% furloughed grant
Analyse pay from the last 12 weeks up to the end of February (estimated timeframe, government still to
confirm). Ensure to use regular basic pay but not overtime or bonuses. For the employees identified in
step one, calculate the base pay per employee as follows:
1)
2)

Employee who earns less than £3,125 (presuming gross) will get 80% of their salary for three months, e.g.
Monthly wage of £2,000 (gross) will receive £1,600 via the Scheme;
Employee earning in excess of £3,125 (gross) a month will receive a monthly wage of £2,500 via the
Scheme.

The £2,500 may include employer’s NI and pension contributions, but this is not clear yet, therefore
£2,500 may end up not being the precise maximum gross pay which the employee receives if for example
pension contributions are taken into account.

Step Three

Calculate additional pay required to get ‘normal’ pay and model options to manage top up
For employees who have been furloughed employers can choose whether to:
a.
b.
c.

Only make the salary payment reimbursed by the government;
Pay all of the difference between the grant and the employee’s
normal salary; or
Pay part of the difference between the grant and the employee’s
normal salary.

Any extra payment the employer chooses to make will be either the
additional 20% of salary, or any amount in excess of £2,500.
If you are considering a top up do you have the resources to do so?

Step Four

Top Up???
100%

80% via Job
Retention Scheme

Consider new base pay in line with minimum wage and/or employment related loans
For remaining employees, not furloughed consider establishing options for flexible remuneration
including new ‘base’ pay in line with minimum wage and employment related loans.
Once comfortable with all decisions communication with all affected employees should commence.
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Stage Two – Communication with Employees
Step Five

Issue notice to affected employees
Issue detailed notification letter to affected employees, outlining your proposal.
We have prepared a template notice, however if you wish to prepare your own ensure the following:
a.
b.
c.

d.

Step Six

Establish credibility - it is delivered by senior executive or CEO;
Define furlough – clearly define what furlough is in plain language;
Provide security – explain the reasons, impact on their current and future with the company;
Clear doubts – consider facilitating employee meetings to enable them to ask question and express
concerns about furlough openly

Obtain employee acceptance
Within the notification letter provide acceptance notice, which should be
executed by the employee on acceptance of the furlough conditions set out in
the notification letter.
If an employee refuses furlough you can make them redundant, subject to fair
redundancy processes and selection.
Note it is important to get written consent if not topping up, in an instance
where an employee may make a claim for unlawful deduction of wages down the line.

Stage Three – Implement changes to payroll and prepare application to HMRC
Step Seven

Payroll
Set up the payroll with a furloughed pay element to identify the amounts for reclaim.
At this stage, assume that PAYE and NIC deductions will be due, albeit payments to HMRC are likely to be
deferred (awaiting confirmation).

Step Eight

HMRC – register/submit application via new portal (TBC) and submit logs
Guidance to date states that information should be submitted to HMRC about the employees that have
been furloughed and their earning. This will be through a new online portal which HMRC will release
further details on over the coming days.

Step Nine

Receive grant
Receive reimbursement via new system.
Note this is a grant that reimburses the business so cash flow could still be an
issue. A bank facility or loan may be required to fund payments prior to
reimbursement.
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V REDUNDANCIES
Despite the introduction of the Coronavirus Retention Job Scheme, some employers may have no option but
to consider redundancies. Below is quick overview of the redundancy process, and the notice pay
requirements.

What other option is there for dealing with employees?
Redundancies

Redundancy is a special form of dismissal which happens in three situations:
1)

when an employer has a reduction in the need for employees to carry out work of a particular kind,
or

2)

the employer intends to cease, continuing the business at a particular workplace and

3)

the actual or intended closure of the whole business, as may occur in the coronavirus (COVID-19)
situation.

Employers will have to follow a correct fair procedure. This includes following the organisation's
own procedure (if any) and legislative requirement.
If an employer is making up to 19 redundancies, there are no rules about how they should carry out
the consultation. However if an employer is making 20 or more employees redundant at the same
time, the consultation will take place between the employer and a representative.
There is no time limit for how long the period of consultation should be, but the minimum is:
o
o

20 to 99 redundancies - the consultation must start at least 30 days before any dismissals take effect
100 or more redundancies - the consultation must start at least 45 days before any dismissals take
effect

The exact redundancy procedure varies but employers who feel that the Covid-19 makes
redundancies inevitable may already have started the planning stage including consultation and
consideration of alternatives.
Employees will normally be entitled to redundancy if they have worked two weeks or more.
Statutory redundancy pay is capped at 20 years and computed as follows:
o
o
o

Notice pay

half a week’s pay for each full year you were under 22;
one week’s pay for each full year you were 22 or older, but under 41; or
one and half week’s pay for each full year you were 41 or older

You must give staff notice and agree a leaving date once you’ve finished the redundancy
consultations. The statutory redundancy notice periods are:
o
o
o

at least one week’s notice if employed between one month and 2 years;
one week’s notice for each year if employed between 2 and 12 years; or
12 weeks’ notice if employed for 12 years or more.

You must give staff notice pay - based on their pay rate and notice period - or make a payment in
lieu of notice.
Pay in lieu of notice
If you have included a payment in lieu of notice clause in the employment contract, you can end
your staff’s employment with no notice. This lets you make a payment to cover the notice period
they would have worked.
These payments must have tax and National Insurance deducted.
When you make payments in lieu of notice, you still have to pay staff the basic pay they would have
got during the notice period. You also have to pay pension, private health care insurance or other
contributions if it’s in the employee’s contract.
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ASM is geared to continue operating at full capacity at present and are therefore available
to assist your needs. We will continue to monitor the ongoing situation to provide our
clients with the information we consider will support them and may benefit them at this
time.
However, if you have any specific queries that you need assistance with, please do not
hesitate to contact our offices and you will be directed to the appropriate person for help.

Contact Details
ASM - Newry
Ian Finnegan

ASM- Belfast
Caroline Keenan

T 028 3026 9933
E ian.finnegan@asmnewry.com

T 07712 188773
E: caroline.keenan@asmbelfast.com

ASM - Dungannon
Alistair Cooke

ASM - Magherafelt
Grainne Quinn

T 07970 377543
E alistair.cooke@asmdungannon.com

T 028 7930 1777
E grainne.quinn@asmmagherafelt.com
Skype : grainne.quinn_1

The information contained herein is for guidance purposes and is not intended to address the circumstances of any
particular individual or entity. Although we endeavour to provide accurate and timely information, the current situation is
continually evolving and therefore may not be accurate at a future date. No one should act on such information without
appropriate professional advice specifically in relation to the particular situation
If you’ve received this communication directly from ASM, it is because we hold your name or business details for the
purpose of keeping you informed on a range of business issues and the services we provide. If you would prefer not to
receive any further updates from us please unsubscribe by contacting: asm@asmagherafelt.com
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